Minutes of the Avon Planning Board—August 21, 2008

The meeting was opened by Chairman Richard Maloney at 7:05 PM.

Attendance

Present-Davey, Egan, Ernst, Mahon, O’Malley, Placitella, Ryan, Maloney

Absent- DeBlock, McGovern, Maxwell.

Also present- Attorney John Carton, Engineer Phil Kavanaugh,  Planning Board Sec. and


Zoning Officer Cliff Brautigan.

The first hearing was for Michael Magrini of  522 West End Ave. Mr. Magrini is requesting an extension   on his application. Mr. Magrini has had problems completing his plans and hopes to start sometime in the next few months. 

Motion by Mahon, second by Ryan, that the request for an extension is granted for a period of one year.

Vote on the motion.

Yes- Davey, Egan, Ernst, Mahon, O’Malley, Placitella, Ryan, Maloney.

No- None

The motion is approved.

The next hearing was a request by a letter dated July 9, 2008 from Attorney George McGill who represents Mr. Frank Lurch.  Mr. Lurch was in attendance at the meeting.  The correspondence requested that the application currently pending for the property at 515 Main Street be withdrawn and that the matter be dismissed.

Motion by Mahon, second by Egan, that the request for the application to be withdrawn and the matter be dismissed be granted.

Vote on the motion.

Yes- Davey, Egan, Ernst, Mahon, O’Malley, Placitella, Ryan, Maloney.

No- None

The motion is approved.

The next application was for Mr. John Naples. Attorney Jack Unger requested an extension of time for Mr. Naples to perfect a sub-division granted for the property located at the regular Planning Board meeting on March 13, 2008 and adopted by a resolution approved on April 10, 2008.  In a letter dated August 1, 2008 Attorney Unger outlined  the circumstances that have caused this delay.  

Motion by Ryan, second by Egan, that the extension as requested by Attorney Unger be granted.

Vote on the motion.

Yes- Davey, Egan, Ernst, Mahon,  O’Malley, Ryan, Maloney.

Abstained- Placitella

No- None

The motion is approved.
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The next hearing was for Richard Shields of  120 Sylvania Ave. who is representing Avon Holdings of 306-308 Main Street.  The request is for an increase in the garbage/trash area behind the building. Mr. Shields had appeared at the July meeting and made an informal presentation to the board at that time.

Motion by Ryan, second by Placitella, that the application be approved as presented.

Vote on the motion.

Yes- Davey, Egan, Ernst, Mahon, O’Malley, Placitella, Ryan, Maloney.

No- None

The motion is approved.

The next hearing was an appeal of the Zoning Officers decision not to approve plans for Michael Caringi of 400 First Ave. The Zoning Officer outlined the reasons for his denial in the Denial Form dated July 2, 2008. They include trellises that become part of the lot coverage and increase the building lot coverage to over 40%, and a request for a deck above the upper floor of the residence.

Mr. Caringi was represented by Attorney Gregory Vella. 

At the insistence of Attorney Vella Chairperson Maloney excused himself from voting on this matter but did   agree Mr. Maloney could continue as the chair for this hearing. 

As two board members were noticed on this application, and two members were absent the chair informed the applicant that only four members are able to hear this application.  Since approval will require a majority of the voting members (three of the four voting members) the applicant may have this hearing in September when more members will be present and able to vote.  Attorney Vella stated that he previously discussed this with Mr. Caringi and they wish to continue with the hearing.  

Attorney Vella indicated we are appealing two determinations made by the Zoning Officer. The first is the deck on the upper floor of the proposed residence which we feel does not violate the Land development Ordinance. The second is the trellis which we feel should not be included as lot coverage. The Zoning Officer in making the above decisions is discriminating against my client, Mr. Caringi. 

As he continued, Attorney Vella read from the Avon Land Development Ordinance the definition of a deck.  He then stated, “What we have proposed is a third floor deck that fits within the definition of a third floor deck.  It is actually four inches under the top floor. It is not above the upper floor.  … This ordinance obviously is intended to prohibit roof top decks, and we have a full third floor.”

Then referring to building plans from the Building Department he stated “that in July of 2007, at 320 McKinley Ave., Mr. Brautigan approved plans for a third floor deck.  …  He approved that deck and now he is changing his opinion of what is allowed. That is not fair. It is discriminatory” 
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Second, we have a deck, a patio, on the first floor,   and we decided to put trellises over the deck.  Attorney Vella then stated,  Your ordinance says that patios, decks, driveways, uncovered steps, or walks shall not be included in the building coverage The only issue here is building coverage. If we have a covered deck it is included in building coverage, no question.  If it is not covered it is not included in building coverage. The Zoning Officer determined that trellises are coverage the same as   cantilevers. He continued a trellis is not a cantilever. 

What we are saying is these two features of this proposed home are appropriate. 

We will meet everything else because we do not want to apply for any variances.  However the Zoning Officer has made some interpretations that we believe are contrary common sense and to your ordinance.  

During his presentation he presented the following exhibits into evidence.

They were marked as:

A-1 Photo copies of definitions from the current Ordinance.

A-2 The Rejection Form from the Zoning Officer denying the application of Mr. Caringi.

A-3 The Building Department file for 320 McKinley Place (Tarrinton residence) approved by Mr. 


Brautigan

A-4 A picture of what was allowed to be built at 320  McKinley Place.

A-5 A different view of what was allowed to be built at 320  McKinley Place.

A-6 A page of definitions from the state code with the definition of roof assembly. 

A-7 Architectural Plans (Four Pages) of proposed plans/views of the proposed residence.

Robert Adler, the architect, was sworn in and reviewed much of the same information that the attorney had covered in his presentation.  As Architect Adler made his presentation, referring to the one set of plans available, board members suggested that copies of the plans being referred to should be available for their reference

Attorney Vella stated, we are not asking for a building permit, we are only asking for a decision on these two issues. We will supply any information required by the Zoning Officer of any plans to be approved.

Attorney Carton reminded the board that all other aspects are not under discussion at this time, only the two questions that were currently denied are being questioned. 

When the meeting was opened for questions from the public no one had questions.

The meeting was then opened to the public for comments.  Mr. Kevin Basa of 35 Garfield Ave.  spoke in favor of the house being approved. 
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Since no one else asked to be recognized the chair brought the application back to the board for comments and/or   a resolution.

A resolution was made by Placitella, second by Ryan, that this application be carried to the September meeting in order to give board members time to receive and review the plans as well as the issues involved in this application.

Vote on the motion.

Yes- Davey, Ernst, Mahon, Placitella, Ryan, 

No- None

Egan and O’Malley (Noticed and not voting)   Maloney- (Not voting on objection from Attorney Vella).  Mahon (Recluse) 

The motion is approved.

The last order of business was an informal hearing of a conceptual plan for  MJM+A of New York for property located 719 Main Street.  Tim Middleton was the attorney representing the client.

The plan called for a mixture of offices and living units above. After board members completed their evaluation Attorney Middleton summed it up by saying either to many units or to little parking.  

